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Commerce, , Innovation & Progress PAC ("CHIP PAC"), Danna Lane, as
t:r Mr. Chip Pickering (collectively *Respondents™) hereby file this

Respondemts
Treasurer of Chip PAC,
mpomewduComphmfﬂedbythelmmDenmnumymd\eabowm&nmedMU&

Assdeuﬂedbehw,th&smmwbehwamhmd:ecundw:twmpmw of the
Tlecats ined in the Complainz. In addicion, given farivel e
prosecutorial discretion pursuant to Heckler v, Chaney, 470 US. 821, 831 (1985).

THE OOMPLAINT

The Complaint alleges without any factual evidence that CHIP PAC, a multi-candidate
action commitee sponsored by former Congressman Chip Pickering, engaged in anilhgaleondm
scheme in viokation of 2 US.C, § 441f and 11 CFR. § 1104." Comphint at 2. Specifically, the
&qhmahprmWwﬂmdeﬂPAmeedwﬂanavﬂwacr
Senate ;Etomhanillegalmiumwd:e\"m
Campaign sPA(‘.a action committee associated with
Mississippi Governor Barbour. ld.ns-s 'lhe(hnphnoomendsthathe&adml-hkys
PACnndeaeomihmwtan’erampqn “strongly suggests . . . an illegal conduit scheme.”
Id at 5. m&mmmmmmwm:wspmmm
Vitter Campaign agreed and conspired to make a contribution in the name of another to the Vitter
gpnp. Todnecmrytheonlyewhmeohnalhpdeomhmnthemohmher
in the is Haley PAC's disclosure on its FEC report of the contribution that Haley’s
PAC made to the Vitter Campaign and received from CHIP PAC.
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FACTUAL BACKGROUND

On August 11, 2009, Haley's PAC made a $5,000 contribution to the Vitter Campaign. The
contribution was made in connection with a fundraising event held for the Vitter Campaign in
Jackson, Massissippi on August 12, 2009. On August 15, 2009, CHIP PAC made a2 $5,000
contribution to Haley’s PAC. Haley’s PAC duly reported both transactions on its FEC filed
with the Commission on September 20, 2009, and CHIP PAC will duly report its ion to
Haley’s PAC on CHIP PAC'’s upcoming 2009 Year-End Report that will be filed in January.

CHIP PAC's comribution check to Haley’s PAC was not designated for the Vitter Campaign and
contained no instructions or encumbrances whatsoever. See 8/15/09 CHIP PAC Contribution
Checkw&kfsPAC(mchedhemaExhhl) In addition, CHIP PAC's contribution check
WPACmmmmedbyakmwmyoﬂummmdum
the comribution 10 the Vier Campaign or any other mstruction or encumbrance conceming the
contribution. &DamnhmAffHavna:H(Exth) Moreover, neither Chip Pickering nor
CHIP PAC officials had any discussions with Senator Vitter or the Vitter regarding the
mmwpmmwwsmc See Chip Pickering at {34
3). See also Danna Lane Affidavic at §5-6 (Exhibit 2). Fud)erl-hley’sPACsoomhmn
check 1 the Vitter campaign did not include a notation indicating that the contribution was
earmarked or that i was a contribution from CHIP PAC. See 8/11/09 Haley’s PAC contribution

check to the Vitter Campaign (Exhibit 4).

The comphint alleges that the contributions from CHIP PAC to Haley’s PAC and from Haley's
PAC t0 the Vitter Campaign were “inconsistent with the committees’ normal activities.” Complaint
l:2 }bweverbo:h(HIPPACandthedindungfor(mew(bme
mabnghmydmhngcomeﬂe-Mdkp\bhn
Mississippi at the federal, state, and local level. Specifically, since the
begnnm;ofm,d-chsm mdicate that CHIP PAC has made six contributions to
anduhuandeommumad&nnwthe 2009 contribution that was made to
Haley’s PAC. See CGHIP PAC Contribution Chart (Exhibit 5). Moreover, disclosure reports indicate
that since 2001 the Pickering has made $113,575.00 in contributions to Mississippi
candidates and committees. See Campaign Contribution Chart (Exhibi 6).! CHIP PAC
andthePnbmgGwmgedmhavemdeamnldSl”ﬂSofmnib\mwmw
candidates and committees over the last nine years. Id,

'Ihe likewise has an established of contributions to Govemnor
Gmpm history of making ocs
(‘anpqnmdeathMcominmoanonmorBubwr‘s committee in 2007

a $1,000 contribution in 2002. mmmmam(smn

1 This tocal and the list inchaded in Exhibit 6 do not include contributions made from the Pickering
Campaign to CHIP PAC.
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?om: dnnmoftbeke;:btnwam:ue, decphmry ﬁ
r supporting

minded candidates at the federal, state, loeallevelm and the south.

Specfnﬂydmhmupmnﬁw:demBubmr s PAC, his state

political action committee, and his committee — has made $341 .SOOdmmiblmrs

Committees Contribution Charts (Exhibits 8-12).2 GhmﬁWsPACm&mMm
contributions. Jd During this same time period, Govemnor Barbour’s committees contributed a
total of $12,000 to Louisiana candidates and committees, including a $1,000 contribution to the
Vitter Campaign on Seprember 22, 2006. Id.

THE LAW
The Federal Election Campaign Act of 1971, as amended ("Act” or‘FECA')pmwhtlut"[n]o
person shall make a contribution in the name of another person or knowmglypenm name to be
uedtoeﬁectnachaeomhm’ ® 2USC § 41f. In addition, “no person shlhm
accept a contribution made by one person in the name of another.” Id. The term *
any committee or other group or organization of persons. Seg 2 US.C § 431 (11). 'I‘heActalso
pmhibnmdmdmkmdpohulcommaﬁomnhgormpmgcmmhmthamd
CA’s contribution limits. See 2 US.C. § 441a(a) and (f).
Commission regulations state that no person shall:
() Make a contribution in the name of another;
(i) Knowingly permit his or her name to be used to effect that contribution;
() Knowingly help or assist any person in making a contribution in the name of another; or
(iv) Knowingly accept a contribution made by one person in the name of another.
11 CFR. § 1104(b)(1).

2 The totals and the list inchuded in Exhibit 8 do not include contributions or transfers to the Haley’s
PACmmumorIileyBubmu-forGovm both of which are registered as state committees
in The totals include contributions made by Govemor Barbour’s gubematorial
committee 2006 1o the present.
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FEC regulations also indicate that
[elxamples of contributions in the name of another include:

() Giving money or anything of value, all or part of which was provided to the contributor

by another person (the true contributor) without disclosing the source of money or the thing

&ﬁw&mu@amahmh@munm,g 11
110.6; or

(i) Making a contribution of money or anything of value and antributing as the source of
mncyorthethmgofvahgandnrpemvhenmﬁctthecmhmnthcm

11 CER. § 1104()(2).

FECA imposes special rules and reporting on contributions that are earmarked to 2
candidate, FECA requires that “ comibmonsmdebyapemn.e:herdmcdyor
mdncdymbehalfofaunddm,mhdmcomhmwhnhmnmywaywmhdor
rwise directed an imermediary or conduit to such candidate, shall be treated as
comﬁmﬁommhpemnwmhunddm 2US.C § 441a(a)(8). FECA further provides
that “[thhe intermediary or conduit shall report the original source and the intended receipt of such
contribution to the Commission and to the intended recipient.™ Id,

Commission regulations define an earmarked contribution as
instruction, or encumbrance, whether direct or indirect, express or implied,

onlorwnmn.whx:hmuhmalloranypmohoomhmonorupendnm
v, or expended on behalf of, a clearly identified canddmoraund:dae‘sbzormd

committee.
11 CFR. § 110.6(b)(1).
FEC define a *conduit who receives and forwards an
iyt S A g e g
110.6: leglllllnnl further provide “ person
tsaonuilx(:zg)s mmwﬁm&fwl’e&ﬂ'ﬁmk pmm

ﬁomacmgauoonduforeomiamuemdadwunddmonhmaﬂnmdm
11 CFR. § 110.6(b)(2)(i). Commission regulations also contain certain disclosure
apply to both condhuits and recipients of earmarked contributions. See 11 CFR. § 110.6(c).

- ——— ————— . =
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DISCUSSION

For the reasons set forth below, the Commussion should find no reason to believe that Respondents
mhwddnAaandshmﬂdpmnpdydmdnCom

I.  The Complint Fails to Meet the “Reason to Believe” Threshold.

A “reason to believe” finding that vnhnonowmed sets
fonhspecﬁ:faastlm.f p 'wmmmmem &gllC.F.R

§S 111.4(a) and (d). Unwmmedhplconchmﬁomaumdfam.orm will
not be as true.” Statement of Reasons in MUR 4960 (Eiillary Rodham Clinton for US.
Senate Committee) (December 21, 2000) (intemal cikations omited). See akso

Scatement of Reasons in MUR 5141 (Moran for Congress) (March 11, 2002) (same).

The here contains little more than and innuendo, including the
oaked algiion s sy facl vkl s M. Pebig s CHIP PAG, Fiiy's PACS i
the Virter Campaign conspired together to create “an illegal conduit scheme.” Complaint at 5.
Because the Comphaint fails to meet the “reason to believe” threshold and minimum procedural
requirements, the Comphint should be dismissed.

II.  There Is No Reason to Believe That Respondents Made A Contribution in the
Name of Another to the Vitter Campaign.

are not aware of any enforcement case in which the Commission has found a violation
dZUS.CSlendmedamﬂpmhywhen,shen,aﬂohhewmﬂumumm
from permissible sources under FECA and did not exceed the Act’s contribution limits.

The Gommission has repeatedly dismissed complaints alleging prohibited contributions in the name
of another under 2 US.C § 441f when the contributions at issue were from
sources and adhered to the Act’s contribution limits. For example, in MUR 5304 (Cardoza for
Congress), the General Counsel’s Office noted that [ thodyfxumby&nphm
[ngudmg mhmmonUs.CSﬁlﬂdenvedﬁomp\blic show a
between respondents that are on their face." First General Counsel'’s
RepoanJRMatss ‘The General Counsel's further noted that 'theoonphmdoes
not meet the threshold for finding reason to believe that any of the respondents violated 2 US.C.
§S 441a or 441f." Id at 9. In light of the the Commission found no reason to believe
that a violation occurred in 5304. Sex abo First General Gounsel's Report in MUR 5406
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Similardy, in MUR 5119 (Friends of John Hostettler), the Commission dismissed a2 complaint which
d that a PAC reimbursed a party committee’s contribution to a campaign committee in
of 2 US.C § 441f. The complaimt cited as evidence “a correlation in the timing and

amumoftheeomihmsatm nmdaynfmr[anAC]mdeaSlMcomﬂmonto[the

party}, the party made a $1000 contribution to [the campaign committee] . . " See Second General

Go\mlskq)onmmmsn‘)al In dmdn&ndubndbdsd:emr.

General Counsel’s office emphasized that the oon&:’t'didnmmemanddepom[the

PAC's] check until after it contributed to the [campaign] committee.” Id at 7. The General

Gounsel's office also noted that “[the PAC] has previowsly contributed to other local parties and

Moreover, in previous enforcement cases, dnComﬁsbnhasdaclﬁndmfmdmnwbe_liew

[th(bnphm’salhgnomdmoomﬂxmmmnbmedhndmdyon their

addresses, religions, or occupations are precisely the sort of ‘mere speculation’ that
not sustain 3 of reason to believe...to leap from those conchusions to

FﬁnGm;l?uml’sﬁkﬁonnzM(lmmsa+L&[$§:;mdMmam
(Deloitte ouche at 2 (emphasizing " apparent evidence w0 which
wwhvebemdmw&n&ahh&msmwdma

of [the respondent’s] employees made contributions to the Committee, on the same
day... wmabwmm;)u?n(oﬁuedbyaphalmwwmaa

In light of the foregoing, there is no reason to believe that Respondents violated 2 US.C. § 441f.
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III. There Is No Reason to Believe That Respondents Made a Prohibited Earmarked
Contribution to the Vitter Campaign Through Haley’s PAC.

Commission regulations define an earmarked comribution as

a designation, instruction, or encumbrance, whether direct or indirect, or implied,
oral or written, which results in all or pndamiquzz:bmmde
uo.orexpendedonbehlfofachﬂydemfndanddmoraundﬁus i
comsnittee,

11 CFR. § 110.6(b)(1).

“express earmarking” for a violation to be &: ﬁuGenmlChmel‘sRepoanJR
SSN(BmmiConpmmlGommiue)aG(uoomnﬁngmmmbehnwbue'[th
wnphnonlymmrhngmddoummdemynfomﬂmmﬂ

MURs 4831 and 5274 (Missouri Democratic Party), Mimutes of
an Executive Session, 7-8 (Sept. 8, 2003). Accordingly, the Commission has dismissed numerous
earmarking matters brought under 11 CFR. § 1106 where, as here, the contribution checks at issue
mmdmwmchcmmrmmmpmdbymymnmor

For example, in MUR 5732 (Matt Brown for US. Senate), the Commission found no reason to
believe that comributions to state party committees which were subsequemly contributed to
mmmunmﬂnd, that no written instructions were provided with the

contributions to the state parties no reason to believe, the Commission emphasized that
'fundsmoomndmdm:bd whent!:mschrm_m&m donors
ﬁamnbdntherﬁm&beq recipient committee for expenditures on ofa
mﬁr Amlyuformmmuté(enphsnm ‘The FEC

mdh'[ﬁe&mmhsmmndymdaﬂwmdmmhgﬂmﬂt

and there Clear the
e e o T o e e
beuned:mmnodeqnmon instruction); MUR 5125 (ﬁndqnoeumuhngbemue
no
:comhmnmmandmmdmmhm.m«hueﬂmeofm
designation or encumbrance.”)

Similasdy, in MUR 5520 Tauzin Congressional Committee), the Commission found no reason
tobeltvem ma&%mﬂw&nﬁ&mmc@d?m
designation, encumbrance, or mstruction concerning the contributions at issue. In recommending
no reason to believe in MUR 5520, the General Counsel’s Office emphasized that in hight of recent




18044273610

November 23, 2009

Page 8

Commission action addressing thcumgandmmofmmfen[betweenthe
mpondem]domtptwﬂeam any vioktions of the Act’s

s F'ntGenenlCmmel’sRepoanJRSSZOaG-? See also id. at 4 (noting the
abwleeofanymnmdencedntdnwmmammamded) As the FEC has
mdonmnnemocmm,hmmﬂy'[th(‘om has determined that timing alone is
udfmwponm chm.wheutlmesnoclurdumormbythe

Legal Analysis for MUR 5732 at 8. See also First General Counsel’s Report in
MUR 5678 for Senate) at 7 (recommending no reason to believe where the Commission

“[did] not have information such as a check notation or contribution transmiteal letter to suggest [an
earmarked contribution . . .”)).

. ? . iviens oOr e ivolved a written } on o
encumbrance. Formnple.inMURMlandSﬂﬂM‘ummSmDemm(hmm).
FEC found an earmarking violation under 11 CFR. § 1106 whuelheeomixmmatm

Fund, ‘]ayNimnCampu'gn(bmhmn’and not for Skekon or Danner™ Conciliation
Agreement in MUR 4831/5274 at 2. See also id. (“In two instances, contributors enclosed their
omhﬁomwithbmnmhdmcombmm‘wadm the Nixon campaign or
instructing the [Missouri Democratic Party] to spend the money on Nixon.")*

As was noted above, the August 2009 contribution check from CHIP PAC to Haley's PAC was not
designated for the Vitter Campaign and contained no written notation or instruction. See 8/15/09
CHIP PAC Contribution Check to Haley’s PAC (Exhibit 1). In addition, CHIP PAC's contribution
check 1o Haley's PACwnammmedbyalemroranyoﬂnrmcmmm
designating the contribution to the Viter any other instruction or
encumbrance. See Danna Lane Affidavit at § 4 Z) lbtwwr.ne:het(hphcbmgnor

’m(bmmlmdachedwﬁndmumrhngwwuﬂ.&nlo.smwhm
Mwmmwhmtmm particular candidates

Commission dismissed 2 comphint alleging earmarked contributions. The General Counsel's
Office concluded in MUR 4538 that

[aJkhough the investigation has revealed some evidence of d jons, instructions, or
encumbrances’ in the form of check notations and language in the solicitation letter, this
Office believes that further investigation is unkikely to more substantial evidence of
improper earmarking and would be an inefficient use of Commission resources...

Eighth General Counsel's Report in MUR 4538 at 22. Sgnhgdnn(mmmmon
some of the contribution checks at issue yet recommending no further action).
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CHIP PAC officials hadanydncumwthuermonheV’ernmmg:dingtbe

2009 CHIP PAC contribution PAC. Pickering ; 34
(‘Eﬁﬂ) &mmmmv‘:m&mz)hm =1

In light of the foregoing, the Commission should find no reason to believe that Respondents made a
prohibited earmarked contribution under 11 CFR. § 110.6.

IV.  There Arc Compelling Reasons to Dismiss the Comphaint Based Upon Prosecutorial
Discretion Pussuant to Hecklerv. Chaney.

A. Al of the Contributions At Issuc Were From Permissible Sources

All of the transactions in ion involved contributions to political committees that were made
usingfe&nllypemisbleﬁ.m : :

ﬂwAapmhbufedmlpohndoommufmmmmihﬁomfmmmdomlhnh,
corporations, labor organizations and foreign nationals. See 2 US.C
SS441b.441c,and441e Given bothd-llPPACandl-HefsPACmfedenllymmd
political committees, CHIP PAC's contribution to Haley's PAC and Haley’s PAC's contribution to
the Vitter mmddﬁmdsnsedﬁompmﬁmmderdnm By contrast,
in previous cases in which the Commission found prohibited contributions in the

acting as 2 conduit and facilitating the collection and delivery of those contributions.” Third
General Counsel’s cho:thURSZGBatZ. SnahnF'mGenml(hmel'l nqmmmmssn

(Wemanup,lnc.)(nmnmm:ﬂuamwbekw that respondents violated
the Commission’s earmarking regulations through the personnel and resources i
wbmdétmambdmbmu.mhrq corporate contributions). -

B.  None of the Contributions At Issue Exceeded the Contribution Limits
All of the transactions in question were contributions w0 political committees that were within
CA’s contribution limits,
UndenheAa.a mubti-candidate PAC may make contributions to another
mbm

lermhd of calendar Sec 2 USC
5441;(:)(2) mmmm&wmmum’:rm may make
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contributions to an authorized campaign committee of up to $5,000 per election. See 2 US.C.
§ 441a()(2)Y(A).

Previous enforcement cases concerning vioktions of the Commission's earmarking regulations and
the prohibition on contributions in the name of another frequently also involved excessive
contributions. For example, in MUR 4818 (Roberts for Congress), the General Counsel’s office
noted that a key element of the violation was the concealment of excessive contributions. See Sixth
General Counsel's in MUR 4818 at 1-2. The General Counsel’s office emphasized that “[ak
mdyevuyd:mof Offbesmmwdnavendﬂuomlmhuom,mofdmh
nnplmed[ individual respondent]. For example, the [campaign commirtee] accepred
at least $348,380, of which at least $190,380 came from (the individual
:upondem] [t]he[ commitee] reported most of these contributions as loans
* or did not disclose them at all” Id Sec also July 7, 1999
mm&mmm«u(wmmawowmmmm
believe and emphasizing that the respondent “was aware of the statutory limitation on personal
contributions, and purposefully to evade it® by making excessive comtributions in the
mmeofanodneﬂ-l‘acmland Amlp-mmmslu(bhtkl.em)(nmgﬂmdn
npons:mmhnedpmhimomonmmeomhmns contributions in the name of

CHIP PAC did not make any other contributions to Haley's PAC in 2009 apart from the $5,000
combmam,vaﬂnntbeAa’swmﬁnmhmﬁ. Likewise, because CHIP PAC

i a corporation,
mall amount of the its’ contributions, which collectively totaled $9,000 during 2002,
&umwwﬁhmdmm .to pursue possible vioktions by them.”

SecondGenelenuel’sReponmmmssuan Accordingly, the Commission took no
further action in the Similarly, in MUR 5119 (Friends of John Hostettler), the General
Qnuel’sOﬁioel_ma_dtlm‘[c ng that this matter involves only $1,000, and considering
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Cousel’s i Guillaxue do ?nﬂ;
ﬂﬁ'%ﬂm&ﬁﬁmu w ;d:ﬂ smouws :!m

k!ﬁgﬁbww engmise prosecutotial discoation end dismiss the
©

Compleint pursuss 470 US. 821, 831 (1988).




